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(i) 


QUESTIONS PRESENTED 
1. Can the operation of a public school be considered a 
proprietary function so as to bar the application of the doctrine 
of municipal immunity ? 


2. Does the creation and maintenance of a nuisance by the 
District of Columbia constitute an exception to the doctrine of 
municipal immunity? 


3. Should the judicially-created doctrine of municipal 
immunity be judicially abrogated in the District of Columbia? 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Doctrine of Governmental Immunity 
Is Inapplicable To The Facts Supporting 
The Allegation of Negligence On The Part 
Of The Appellee-Defendant, District of 
Columbia, in This Case 


. The Doctrine of Governmental Immunity 
Is Inapplicable To An Allegation of Nui- 
sance Which Is Found In Plaintiff's Second 
Count Of The Complaint . 


. The Doctrine Of Municipal Immunity Is A 
Dying and Obsolescent One And Should Be 
Abrogated 


CONCLUSION 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final decision of the United States Dis- 
trict Court for the District of Columbia granting the Motion of the 
defendant to dismiss the complaint as to the defendant and directing 
Final Judgment be entered in favor of the defendant. Jurisdiction 
of the District Court was based on Title 11, Section 306, District of 
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Columbia Code (1961). Jurisdiction of this Court to hear and 
determine this appeal is invoked under 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


On December 4, 1962, appellants commenced an action in 
District Court seeking judgment against the defendant in the sum 
of $100,000.00, plus interest and costs. Named as defendant was 
appellee, District of Columbia, a Municipal corporation (J.A. 
1-3). 


The complaint alleged that the defendant owned and operated 
the Chamberlain Vocational School in the District of Columbia as 
a part of the public school system maintained by the appellee, and in 
which the minor appellant was enrolled as a full-time student; that 
on or about the 19th day of September, 1960, the minor appellant, 
while participating in a required recreational program, was caused 
to fall into an open areaway surrounding the basement of the school 
pbuilding by reason of the hazardous condition caused by the absence 
of an adequate railing or other safeguard at said location, or by 
reason of inadequate or improper maintenance of the existing 
guardrail, or by reason of the failure to warn the minor appellant 
of the dangerous condition there existing, or by requiring the minor 
appellant to engage in activities in an area of danger to himself and 
others when the danger of such activities would necessarily and 
obviously divert his attention from said dangerous condition (J.A. 2). 


The complaint further alleges that as a result of the negli- 
gence of the defendant, the minor appellant sustained severe and 
serious permanent injuries to his person and the adult appellant 
incurred expenses for medical care and treatment of the minor 
appellant (J.A. 2). 


In a separate count in the complaint, the appellants alleged that 
the facts in support of the allegation of negligence, also were suf- 
ficient to constitute a danger and a nuisance (J.A. 2-3). 
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Defendant, District of Columbia, in its Answer, denied the 
allegations of negligence and nuisance found in spperan) complaint 
(J.A. 4). 


Thereafter, on August 30, 1963, the District of Columbia 
moved to dismiss the complaint on the ground that it failed to 
state a claim upon which relief could be granted for the reason 
that the defendant was engaged in an activity for the negligent 
performance of which it was not required to respond in eee 
(J.A. 5). 


On September 18, 1963, appellants filed an Opposition to 
defendant's Motion to Dismiss (J.A. 9). 


Following a hearing on the Motion, on October 8, 1963, Judge 
Holtzoff entered an order dismissing the complaint and pursuant 
to Rule 54(b), F.R.C.P., directed the entry of final judgment in 
favor of the defendant, District of Columbia (J.A. 13). 


On October 16, 1963, appellants filed a Notice of Appeal from 
the Final Decision of the United States District Court for the District 
of Columbia (J.A. 13). 


STATEMENT OF POINTS 


The Court erred in dismissing the complaint filed aby the 
appellants for the reasons that: 


1. The doctrine of governmental immunity is inapplicable 
to the facts supporting the allegation of negligence on the part of 
appellee-defendant, District of Columbia, in this case. 


2. The doctrine of governmental immunity is inapplicable to 
an allegation of nuisance which is found in plaintiffs’ Second Count 
of the complaint. 


3. The doctrine of governmental immunity is an ‘obsolescent 
and dying doctrine and should be judicially abrogated. 


SUMMARY OF ARGUMENT 


1. The dividing line between governmental and proprietary 
functions of a municipality is obscure as defined by the courts. 
Contemporary Municipal governments are not susceptible to a 
governmental-proprietary dichotomy but if the theory is to be 
followed, the operation of a public school should be considered a 
proprietary function, and specifically the negligence as alleged 
herein is attributable to the performance of a proprietary function. 


2. It is the rule in the District of Columbia that the doctrine 
of governmental immunity has no application to facts supporting an 
allegation of nuisance, even in situations where the District of 
Columbia is engaged in the performance of governmental functions. 
This variance is distinguishable from application of the doctrine to 
facts supporting an allegation of negligence. 


3. The doctrine of governmental immunity was judicially 
created. Because of the recognition by this court of the obsoles- 
cence of the doctrine and the recent trend in many other jurisdic- 
tions, the court should judicially abrogate the doctrine. 


ARGUMENT 


(I) The Doctrine of Governmental Immunity Is 
Inapplicable to the Facts Supporting the 
Allegation of Negligence on the Part of the > 
Appellee-Defendant, District of Columbia, 
in this Case 


ee Nm —— 


Before the doctrine of sovereign immunity will be applied in 
this jurisdiction, in a case charging negligence, a determination 
must first be made as to whether the activity in which the District 
of Columbia was engaged is of a governmental or proprietary 
character. This was announced by our Court of Appeals in 1914 
in the case of District of Columbia v. Tyrrell, 41 App. D.C. 463, 
473 cert. dismissed 243 U.S. 1; 37 S. Ct. 361, 61 L.Ed. 557, as 
follows: 
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"Municipal corporations in general are invested with 
two kinds of special powers, and charged with two kinds 
of duties; the one kind is private, that is to say, merely 
municipal and for special local purposes and benefits; 
the other of a political or governmental character, for 
the general welfare (citing 2 Dillon, Municipal Cor- 
porations, para. 966)." 


In recent years, the courts have chosen to refer to this divi- 
sion of municipal powers and duties as proprietary as distinguished 
from governmental functions. 1 The "governmental-proprietary 
function doctrine" generally states that the municipality can be 
liable for negligence in its actions necessary to the carrying out 
of the so-called proprietary functions, but that sovereign immunity 
from suit exists in situations involving negligence in the iperfor- 
mance of governmental functions. See, 160 A.L.R. 63, et seq. 


In Calomeris v. District of Columbia, 125 F. Supp. 266, 268, 
Judge Holtzoff stated: 


"The differentiation between governmental-proprietary 
functions of municipalities is far from clear and is not 
always consistent throughout." 


After citing several outstanding inconsistencies in the Dis- 
trict of Columbia cases, Judge Holtzoff concluded: 

"It is obviously difficult to chart a definite course or 

to deduce a governing principle from this welter of 

decisions." 


The question, then, as it applies to the instant case has been 
posed as follows: 


| 

1 Research by appellants reveals that the Courts and legal scholars in refer- 
ring to this dichotomy use interchangeably the terms "ministerial", "corporate", 
proprietary" and "municipal" as describing those functions deémed to be of a 
private or local nature and "governmental" or "political" in describing those 
functions deemed to be of a public nature. Appellants submit these variations 
relate to technique rather than substance and that the argument set forth herein 
is based on the premise that for purposes of applying the doctrine, functions of 
the government are considered as bipartite although descriptive labels attached 
to the functions differ. 


6 


"Assuming the District was negligent, as charged, 

is it liable for resultant damages? This depends 

upon whether it was at the time acting in its govern- 
mental or proprietary capacity. * * * If it was acting 

in the former capacity, it cannot be held.” Jones v. 
District of Columbia, 51 App. D.C. 319, 320; 279 Fed. 188, 
189 (1922). 


Why should it depend on what "capacity" the District of Colum- 
bia was acting in, when the negligence of its servant occurred; 
particularly in light of the obscurity in defining these capacities? 


Dean Allen Smith noted the problem in the following manner: 


"With the ever-increasing scope of municipal government 
activities, the possibilities of harm to the individual are 
correspondingly greater. The present legal doctrines 
which purport to define the area within which the muni- 
cipality shall make recompense to the individual harmed, 
are inadequate in at least two respects. First, they fail 
to achieve even an approximate degree of consistency 

in application because the distinction between govern- 
mental and proprietary functions is not founded upon 

any inherent quality of the various activities, but rather 
is generally used as a means of expressing a conclusion 
that immunity or liability should result in a particular 
situation * * * "2 


Appellants submit that the "governmental-proprietary” dicho- 


tomy indicates an attempt by the courts to establish an exception 
to the sovereign immunity doctrine. 


This apparent inductive approach as distinguished from the 
customary deductive rationale has been described as follows: 


"When one reads any opinion, it is usually appropriate 
to inquire whether the city is immune because the 
function is governmental or whether the function is 
governmental because the city should be immune. 


“ Smith, "Municipal Tort Liability", 48 Mich. L. Rev. 41, 56 (1949) 
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"The results of such a doctrine have been rather © 
startling. With few exceptions, the same function has 
been called governmental by the courts of one state, 
and proprietary by those of another. No further proof 
should be required to demonstrate that there is nothing 
inherent in particular functions by which they canbe 
classified. Too often, courts review their own deci- 
sions and come to the same conclusion as did the | 
Illinois court: ‘All that can be done with safety is to 
determine each case as it arises." Roumbos v. Chi- 
cago, 332 Ill. 70, 163 N.E. 361 (1928) * * * In Georgia, 
when a city engages in furnishing water to its inhabi- 
tants, it is generally said that it acts asa private, pro- 
prietary-capacity, and is therefore liable for the neg- 
ligence of its agents. Yet, when an employee negligently 
left open a box leading to the water pipes which sup- 
plied the water to a pool in a public park, the court 
declared that there was no liability. We must then, 
distinguish between proprietary manholes and govern- 
mental manholes. The tendency of courts to emphasize 
the element of profit being made by the municipal cor- 
poration leads to speculation as to what the result can 
be where the city, as a community enterprise, collects 
certain kinds of garbage without charge, but makes a 
charge for collection of other kinds. No doubt it might 
be argued that a distinction must be made between pro- 
prietary garbage and governmental garbage." 3 


In the case of Fowler v. City of Cleveland ( 1919), 100 Ohio 
St. 158, 126 N.E. 72, 76, 9 A.L.R. 131, Mr. Justice Johnson of 
the Supreme Court of Ohio, writing for the majority, ee 


"We think it may be said that the reason why the 
courts have been slow to declare and enforce a rule 
of liability against municipalities in the working of 
the new relationship which they have assumed, is 
because they have left the difficulty, in the presence 
of the manifold angles of the situation, of accurately 
defining a line between what is governmental and what 
is ministerial or corporate. In fact much of the dif- 
ficulty is because of the persistence of antiquated and 


3 Id. at p. 44 
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outworn terminology. Where a municipality (whether 

termed a governmental agency or a body corporate), 

with the sanction of the state, has assumed the per- 

formance of a work or industry or enterprise for- 

merly carried on by the citizenship, that of itself, 

so far as its practical operation is concerned, stamps 

it as a corporate or ministerial work." 

Has not this test as set forth by Mr. Justice Johnson above, 
been met with the school system within the District of Columbia? 
Can we deny that the state (District of Columbia) has assumed the 
performance of an enterprise (education) formerly carried on by 
the citizenship? By application of the above test this would deem 
the operation of the educational system as a corporate or minis- 
terial work. 


That the operation of a public school constitutes a ministerial 
function as opposed to governmental, is not without precedent. See, 
Wahrman v. Board of Education, 187 N.Y. 331, 80 N.E. 192 (1907); 


Jaked v. Board of Education of Albany, 198 App. Div. 113, 189 N.Y. 
Supp. 697 (3rd Dept. 1921), aff'd 234 N.Y. 591, 138 N.E. 438 (1923). 


Appellants well recognize that in the Tyrrell vase, supra, 
on p. 474, the court stated: 
't* * * The duty of maintaining a system of public edu- 


cation for the benefit of all persons residing in the Dis- 
trict of Columbia is purely a governmental function * * we WY 


It must be noted that this decision was made when municipal 
immunity from suit was a universal doctrine and over thirty years 
before the passage of the Federal Tort Claims Act, 28 U.S.C.A. 
§1346(b) and §2671, et seq., and that legislation's effect on subse- 
quent state court rulings in this area. 


Appellants further urge that the character of a municipal 
entity is such that currently it is not susceptible to a clear-cut 
division as is now required by our courts in deciding on the ques- 
tion of liability. In the Fowler case, supra, Mr. Justice Johnson, 
at 126 N.E. 72, 74, stated: 
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"The line of demarkation between acts which are 
termed governmental and those which are ministerial 
or proprietary, done in the performance of a corporate 
function, has not been accurately defined in cases where 
the liability of a municipality was involved. It is, of 
course, everywhere recognized that the exercise of the 
legislative will is governmental. The power to deter- 
mine whether certain steps shall be taken in the interest 
of the public welfare is governmental, at the exercise 
and expression of the discretion as to the kind of steps 
and the extent of them is governmental. But a munici- 
pal corporation is a vastly different thing now from what 
it was in the early days. Then its function was very largely 
expressed in the exercise, as a political subdivision, of 
the delegated and limited powers of sovereignty. It was 
a favorite maxim in the early times in this country that 
the government is best which governs least, and the 
authority of the federal government to make internal 
improvements was long contested. It was the natural 
expression of protest against the ancient idea that the 
sovereign was the active and all-pervading influence, 
and that the duty of the people was to exalt the sovereignty. 


"Now, the activities and undertakings of a municipal cor- 
poration are manifold. They reach and touch in countless 
directions. It seems to be utterly unreasonable that all 
these activities and enterprises which are brought closely 
home to the lives of all the people of the municipality 

must still be regarded as bound up in the vague and 
uncertain sphere of what is called a governmental function." 


Finally, appellants submit that it is euphemistic to attempt to 
classify the activity in which the plaintiff herein was engaged at the 
time of the accident as "governmental". In the words of Mr. Jus- 
tice Musmanno, in his dissenting opinion in Michael v. School Dis- 
trict of Lancaster (1958), 391 Pa. 209, 137 A. 2d 456, 459, wherein 
he commented on the case of Martini v. School District of Borough 
of Olyphant, 83 Pa. Dist. and Co. R. 206, where a plaintiff-student 
was injured in a football game into which he had been ordered: 

"It is difficult for me to see how much government is 


involved in a decimating line plunge or ina stampéding 
intercepted forward pass * * *." 
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Accordingly, appellants find it difficult to see how much 
government is involved in the negligence as alleged. (J.A. 7). 


(1) The Doctrine of Governmental Immunity 
Is Inapplicable to an Allegation of Nuisance 
Which Is Found in Plaintiffs’ Second Count 


of the Complaint 

As might be noted throughout this Brief, the rule of govern- 
mental immunity is subject to a great number of exceptions. Al- 
though certain scholars have referred to these exceptions as "fic- 
tions, artificial distinctions and concessions to expediency , in 
order to avoid the full rigor of the legal anachronism canonized 
as a legal maxim",* the appellants in this specific contention do 
not intend to address themselves to the Court's motive in estab- 
lishing such exceptions but rather direct the attention of the Court 
to the most substantial and time-tested exception to the rule of 
governmental immunity, namely, the case of personal injury result- 
ing from a nuisance created, maintained or permitted by the muni- 
cipality. 

As has been indicated above, the appellants, in the Second Count 
of their Complaint, have alleged that the defendant-appellee directed 
and maintained a nuisance. It is well settled, at least, in this 
jurisdiction, that a municipal corporation is held liable for damage 
to real estate as a result of a nuisance created or maintained by the 
municipality, although done in the exercise of governmental functions. 
District of Columbia v. Totten, (1925), 55 App. D.C. 312, 5 F. 2d 374, 
40 A.L.R. 1461, cert. denied 269 U.S. 562, 70 L. Ed. 412, 46 S. Ct. 21. 
In that case the District of Columbia was held to be liable to an adja- 
cent landowner where it constructed and maintained a workhouse and 
reformatory in such manner that prisoners were constantly escaping. 
The plaintiff and his household were thereby annoyed, frightened, and 
endangered, and plaintiff was deprived of the comfortable enjoyment 
of his home andthe use of the premises for business purposes. The 


- Borchard, "Government Liability and Tort", 34 Yale L. J. 1, 2-3. 
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court found the maintenance of the institution in such a manner consti- 
tuted a nuisance, and the fact that the District was performing a govern- 
mental function did not relieve it of liability therefor. 


With regard to the question of personal injury or death resulting 
from a nuisance created or maintained by a municipality, a majority of 
the courts which have passed upon the question have held that a munici- 
pality is liable for such injuries, although the nuisance was created or 
maintained in the course of the discharge of public duties or government- 
al functions. See cases listed in 75 A.L.R. 1199. 


As far as our jurisdiction is concerned, the case of Roth v. District 
of Columbia (1900), 16 App. D.C. 323, held that the maintenance and man- 
agement of ambulance stables by the police department in such a manner 
as to constitute a nuisance rendered a municipality liable, although the 
stables were used in discharging a governmental function, and the court 
took the view that the negligent and unlawful manner of its maintenance 
so as to give rise to a nuisance, were not warranted by any requirement 
of governmental duty, but were, on the contrary, directly antagonistic to 
the demand of such duty. | 


Among the jurisdictions that follow our rule as stated in the Roth 
case, supra, is the State of Kansas. In the case of Rose v. Board of 
Education (1959), 184 Kans. 486, 337 P.2d 652, 655, the court stated: 


"A well-recognized exception, however, to the general rules 
pertaining to immunity of a governmental instrumentality ° - 
from tort liability while engaged in a governmental function, 
is that the doctrine of immunity does not extend to cases 
where the conduct of the city or, as here, a school board, 
results in creating or maintaining a nuisance. Jeakins 
vy. City of El Dorado, 143 Kans. 206, 43 P. 2d 798; Neuman 
vy. Comman School District, 171 Kans. 237, 246, 232 P.2d 
422; Le v. City of Junction City, 179 Kans. 389, 393, 
295 P.2d 621; 56 A.L.R. > an notations at 75 A.L.R. 

1196 and 56 A.L.R. 2d 1415." 

Another jurisdiction following our rule is the State of Connecticut. 
In a case called Sestero v. Glastonbury (1954), 19 Conn. Sup. 156, 110 
A.2d 629, a factual situation almost precisely in point with the instant 
case existed. In the Sestero case, the plaintiff sought damages claiming 
injuries sustained during a school recess as the result of a push by 
classmates which caused him to fall on the school playground. It is in- 
teresting to note that in the Sestero case, the plaintiff did not specifically 
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allege nuisance. It is readily apparent that immunity of municipal cor- 
porations from liability from acts done in the performance of govern- 
mental function does not extend to cases of personal injury resulting 
from a nuisance created or maintained by a municipality. This is indi- 
cated in the words of the high court of Connecticut wherein they stated, 
at 110 A. 2d 629, 630: 


"While it is true that most of the allegations of the complaint 
allege a failure on the part of the defendant to take some 
action, positive acts of negligence on the part of the defen- 
dant in creating and maintaining the alleged hazardous and 
dangerous conditions are alleged and since the defense of 
governmental immunity does not avail as against a cause 

of action founded on nuisance created by positive act, the 
demurrer is overruled." 


The District of Columbia Court of Appeals recognized the Connecti- 
cut rule in the case of Roberson v. District of Columbia, 86 A. 2d 536, 
538, where the court stated: 


"Tt ig true that some courts have apparently ignored the dis- 
tinction between negligence and nuisance, but we think the 
correct rule is stated in Hoffman v. City of Bristol, 113 
Conn. 386, 155 A. 499, 501, 75 A.L.R. 1191, where the court 
distinguished its own cases in the following manner: 


"In the Hewison case the weight overhanging the street, 

in the Dyer case the dead tree within the street limits, 

in the Riccio case the tree protruding over the highway, 

in the Rogers case the catch-basin cover, if constituting 

a nuisance, was such that the only duty of the city was to 
remove or abate it. It was not a structure or condition 
created by the city, certainly not by acts which were wrong- 
ful in nature or intent actual or implied; the fault, if any, 
consisted in the failure to use the requisite care in remedy- 
ing a condition otherwise created or occurring. Therein lies 
the distinction between a nuisance to which governmental 
immunity does not attach, and mere negligence as to which 
it is available’ 


In the Tyrrell case, supra, the court addressed itself to the 
question of nuisance and following the holding of the Roth case af- 
firmed the position that a municipal corporation may be liable for 
the commission of a nuisance-working injury. But, in Tyrrell, the 
court found that the act complained of did not constitute a nuisance. 
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In the case now before the Court, we need not concern ourselves 
with the intricate distinctions between a nuisance and negligence 
since appellants made separate counts on each and one of the 

errors appellants claim is that the lower court erred in its appli- 
cation of the doctrine of governmental immunity to the court alleging 
nuisance. : 


(I) The Doctrine of Municipal Immunity Is a Dying 
and Obsolescent One and Should Be Abrogated 

It is usual to find the doctrine of municipal immunity traced 
back to the case of Russell v. Men of Devon, 2 T.R. 667,100 Eng. 
Rep. 359 (K.B. 1788). The court's rationale in that case which held 
an incorporated county not liable for damages caused by, disrepair 
of a bridge was that: 

"It is better that an individual sustain an injury than the 

public should suffer an inconvenience." 5 

Accordingly, the doctrine was adopted in the American Court 
system even though it was based on the Divine Right of Kings. 
This, according to Professor Borchard, "is one of the mysteries 
of legal evolution.'’6 


There is now substantial authority for the proposition that 
this medieval concept was the product of an abortive translation 
of the then existing English law into the law of the new republic: 


"It is the prevailing view among students of this period 
that the requirement of consent was not based on a view 
that the King was above the law. '[T]he King, as the 
fountain of justice and equity, could not refuse to re- 
dress wrongs when petitioned to do so by his subjects." 
(Holdsworth, A History of English Law 8, 3rd Ed., 
1944). Indeed, it is argued by scholars on what seems 
adequate evidence that the expression 'The King Can Do 


5 27 R. at 673, 100 Eng. Rep. at 362. 


c Borchard, "Government Liability and Tort", 34 Yale L.J. 1, 4 (1924). 
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No Wrong" originally meant precisely the contrary 
to what it later came to mean. ‘It meant that the 
King must not, was not allowed, not entitled to do 
wrong * * * '" (Ehrlich, XI: Proceedings Against 
The Crown (1216-1377), at 42. See also, Id. at 59, 
61, 116, 127). 7 


Perhaps Mr. Justice Holmes focused on the basis for pre- 
serving this misfit in our system when in Kawananakoa v. Poly- 
blank, 205 U.S. 349, 353; 27 S. Ct. 526, 527; 51 L. Ed. 835, 836 
(1907), he stated: 


"A sovereign is exempt from suit, not because of any 
formal conception or absolute theory, but on a logical 
and practical ground that there can be no legal right as 
against the authority that makes the law on which the 
right depends." 


Professor Jaffe, commenting on this passage, has stated: 


"Holmes' theory depends upon the existence of an identi- 
fiable unitary sovereign, and the notion of an identifiable 
sovereign is, at least in modern times, a difficult one to 
maintain. I would suppose that in this country the "United 
States’ is the most logical contender for that role. But 
the United States must always act through one of its for- 
mal organs, none of which itself exercises the full authority 
of the sovereign. Thus the legislature makes laws and 
grants, where necessary, consent to be sued. The law 

is enforced by a similarly distinct and limited body, the 
judiciary, which has over the years exercised the power 
to determine when consent is and is not required. It is 
hard to see on what ‘logical and practical ground’ the 
activity of either one of these bodies would compel its 
being above the law." ® 


Thus, we are confronted with a concept that probably had been 
modified in England at the time of the founding of our nation but for 


¢ Jaffe, "Suits Against Governments and Officers: Sovereign Immunity", 
77 Harv. L. Rev. 1, 3-4. 


8 td. at 4-5. 
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reasons not identifiable, was resurrected in its original dynastic 
form and imposed upon our unique democratic form of government. 


In 1861, Mr. Justice Clifford set forth the opinion in Weight- 


man v. The Corporation of Washington, 1 Black 39, 17 L. Ed. 52, 


in what may be considered the first application of the doctrine of 
governmental immunity as inherited from England to the case law 
of the District of Columbia. From all outward appearances at 
least, the rule as we know it today is closer to the maxim "The 
King Can Do No Wrong" than the interpretation of Mr. Justice Clif- 
ford then. His analysis follows: 


"Reference is often made to the case of Russell v.' 

The Men of Devon, (2 Term, 667), as an authority to 
show that no action will lie against a municipal corpora- 
tion in a case like the present; but it is a misapplication 
of the doctrine there laid down. Suit was brought in that 
case, against the inhabitants of a district, called a 
county, where there was no act of incorporation, and 
the court held that the action would not lie; admitting, 
however, at the same time, that the rule was otherwise 
in respect to corporations. But whether that be so or 
not, the rule here adopted has been fully sanctioned in 
all the English courts * * * . | 


""* * * [The Rule in the English Courts is] that, in order 

to make good the declaration, it must appear, first, that 

the corporation is under a legal obligation to repair the 
place in question; secondly, that such obligation is mat- 

ter of so general and public concern that an indictrnent 
would lie against the corporation for non-repairs; thirdly, 
that the place in question is out of repair; and lastly, that 
the plaintiff has sustained some peculiar damage beyond 
the rest of the King's subjects by such want of repairs * * * 
that wherever an indictment would lie for non-repair, 

an action on the case would lie at the suit of a party 
sustaining any peculiar damage. Numerous decisions 

have since that time, been made by the courts in this 
country, approving the rule laid down in that case, and 
applying it to cases like the present. (Citing many early 
U.S. cases) Contrary decisions, undoubtedly, are to be 
found, but most of the cases are based upon a misapplication 
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of what was decided in Russell v. The Men of Devon, 

to which reference has already been made, and which 
is certainly not an authority for any such doctrine at 

the present time.” 


As we follow the doctrine in its development from the time of 
the Weightman case through Barnes v. District of Columbia, 91 U.S. 540, 
23 L. Ed. 440; District of Columbia v. Woodbury, 136 U.S. 450, 
34 L. Ed. 472, 10 S. Ct. 990; Roth v. District of Columbia, supra, 
up to the time of Tyrrell, supra, we can discover a resurrection of 
the Divine Right of Kings. To attempt to rationalize this development 
that apparently occurred within the short period of approximately 
half a century, would be intellectually futile. It suffices to say that 
the time is ripe for judicial abrogation of the doctrine that was judi- 
cially created in the District of Columbia. 


There are probably few tenets of American jurisprudence which 
have been so unanimously berated as the governmental immunity 


doctrine. Holytz v. City of Milwaukee, 17 Wis. 2d 26, 115 N.W. 2d 618, 
621 (1962). A sampling of the opinions of the legal scholars on the 
subject of municipal immunity discloses unanimous and total criti- 
cism of the doctrine. Some of the expressions are as follows: 10 


"If consistency in the law is necessary to give it prestige, 
as Judge Learned Hand has recently remarked, then this 
branch of the law is greatly in need of reform." 


Borchard, supra, n. 4 at 130. 


9 4 Black 39, 52-53. 
10 See, also: 

Jaffe, "Suits Against Governments and Officers: Sovereign Immunity," supra, 
n. 7. 

Antieau, "The Tort Liability of American Municipalities", 40 Ky. L.J. 131 
(1952); 

Smith, "Municipal Tort Liability," supra, n.2; 

Repko, "American Legal Commentary on the Doctrines of Municipal Tort 
Liability,""9 Law & Contemp. Prob. 214 (19-2); 

Green, "Municipal Liability for Torts," 38 Ill. L. Rev. 355 (1944); 

Warp, "The Law and Administration of Municipal Tort Liability," 28 Va. 
L. Rev. 630 (1942); 

David, "Municipal Liability in Tort in California," 6 So. Cal. L. Rev. 269, 
7 So. Cal. L. Rev. 48, 214, 295, 372 (1933). 
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"Although the court has been able to make inroads in 
mitigating the effect of governmental immunities, the 
present law is still SE inequitable, and patently | 
unfair. The person's right to recover for damages ! 
inflicted upon him by another's negligence or nuisance 
should not depend upon the nebulous and vague principles 
as governmental function and the relationship of eONeTace 
to governed." 


Bernstein, "Governmental Tort Liability and Immunity in Wisconsin,” 
1961 Wis. L. Rev. 486, 497. 


"Haven't we waited long enough for the elimination of 
this absurdity from the law?" 


Fylier & Casner. "Municipal Tort Liability in Operation," 54 Harv. 
L. Rev. 437, 462 (1940). 


"The municipal corporation today is an active and virile 
creature capable of inflicting much harm. Its civil 
responsibility should be co-extensive." 


Harno, "Tort Immunity of Municipal Corporations," 4 Tl. L. Q. 28, 
42 (1921). | 


"An overwhelming opinion throughout the world in favor 
of the assumption of community liability for the torts 
of public officers may be regarded as representing < a 
growing moral Conic to which the courts should not 
remain impervious." 


Comment, "Municipal Responsibility for the Torts of Police- 
n,'' 42 Yale L. J. 241, 244- 245 (1932). 
"Legal scholars and commentators since the turn of the 


century have almost unanimously condemned se confu- 
sions and contradictions of municipal tort law.' 


Price & Smith, "Municipal Tort Liability: A Continuing Enigma," 
6 Fla. L. Rev. 330 (1953). 


For purposes of weighing the esteemed opinions stated above, 
the opinion of oe Rutledge in President and Directors of George- 
town College v. Hughes, 76 U.S. App. D. C. 123; 130 F. 2d 810, merits 
the attention of the Court, not only for the reason that it was this case 
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which marked the judicial abolition of tort immunity of chari- 
table institutions in our jurisdiction, an analogous substantive 
result, but also as a recognition of the value that Judge Rut- 

ledge attached to the opinions of learned scholars in that case. 


"Paradoxes of principle, fictional assumptions of 

fact and consequence, and confused results characterized 
judicial disposition of these claims. From full immunity, 
to varied but inconsistent qualifications to general respon- 
sibility is the gamut of decision. The cases are almost 
riotous with dissent. Reasons are even more varied 
than results. These are earmarks of law in flux. 

They indicate something wrong at the beginning or 

that something has become wrong since then. They 

also show that correction, though in process, is 
incomplete. 


"On the other hand, scholarly treatment outside the 
courts is almost uniform. There is general agree- 
ment of such opinion in support of liability and 

against immunity. (Citing periodicals) Legal scholar- 
ship finds an important function not only in research 
and instruction, but as the most effective agency for 
constructive criticism of judicial thought and action. 
Great names in law rest on this foundation, some as 
revered as any made so by judicial function itself. 

One may mention among others in the common law, 
Blackstone, Wigmore, and Mecham. A few have com- 
bined the two functions, each adding lustre to the other; 
for example, Kent, Story, Cooley, Holmes and Stone, in 
addition to the great Commentator. Therefore, when 
opinion among scholars who are not judges is uniform 
or nearly so and that among judges is in high confusion, 
the former gives direction to the law of the future, while 
the latter points presently in all directions. In such 
circumstances, scholarly opinion has more than merely 
persuasive effect. It is the safest guide for jurisdictions 
where the question has never been determined." 11 


How has it been possible that sovereign immunity has been 
able to withstand the onslaught propounded by such formidable 


11 76 U.S. App. D.C. 123, 125; 130 F. 2d 810, 812. 


19 


opposition? Generally, the reasons for following the doctrine of 
municipal immunity are that it is a philosophy derived from the 
common law and the courts are bound by stare decisis. As such 
the courts maintain that the ruling of such a well-established 
doctrine is a policy question which should be directed to the legis- 
lature and not to the court. In response to this argument, the 
appellants submit first, that stare decisis is "not a doctrine of 
mortmain. It does not exclude room for growth in the law, nor 
does it require adherence to a highly-technical rule which, at 

its inception, was at war with the elementary nature of the sub- 
stantive liability to which it was applied; which has been main- 
tained by the lip service, while being chipped away in its substan- 
tive effect through multiplying though equally artificial distinctions.” 
McKenna v. Austin, 77 U.S. App. D.C. 228, 235; 134 F. 2d 659, 
666. Secondly, during the past twenty (20) years, at least ten 
other jurisdictions have judicially repudiated their sovereign im- 
munity as a defense and thus have paved the way for total annihi- 
lation of the concept. 


As mentioned before, perhaps the most analogous situation 
to be found in our jurisdiction was judicial abolition of tort immu- 


nity of charitable institutions. President and Directors. ‘of George- 
town College v. Hughes, supra. In that case, Judge Rutledge stated: 


"We return therefore to the starting point. The law's 
emphasis ordinarily is on liability, not immunity, for 
wrongdoing. Respondeat superior has widened it in 

an institutionally and to a large extent corporately, 
organized community. Charity is generally no defense. 
When it has been organized as a trust or corporation, 
emphasis has shifted from liability to immunity. The 
conditions of law and of fact which created the shift had 
changed. The rule of immunity is out of step with the 
general trend of legislative judicial policy in distribu- 
ting losses incurred by individuals through the operation 
of an enterprise among all who benefit by it rather than 
in leaving them wholly to be borne by those who sus- 
tained them. The rule of immunity itself has given way 
gradually but steadily through widening, though not too 
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well or consistently reasoned, modifications. It is 
disintegrating. Each modification has the justifica- 
tion that it is a step in result, if not in reason, from 
the original error toward eventual correction. As 
more and more steps are taken, correction becomes 
more complete. The process is nearing the end. 
This leaves the steps untaken standing out as the 
more anomalous." 12 


A review of the decisions in jurisdictions which have abro- 
gated the doctrine is not only refreshing but also constitutes the 
chassis of appellants' contention. The first State to abrogate the 
doctrine of governmental immunity from tort liability was New 
Mexico, in the case of Barker v. City of Santa Fe, 47 N. Mex. 85, 
136 P. 2d 480 (1943). In Barker, supra, the court, citing the 
author of the Annotation in 75 A.L.R. 1196, stated: 

‘The whole doctrine of governmental immunity from 

liability for torts rests upon a rotten foundation. It 

is almost incredible that in this modern age of com- 

parative sociological enlightenment, and in a republic, 

the medieval absolutism supposed to be implicit in the 

maxim, 'The King Can Do No Wrong", should exempt 

the various branches of the government from liability 

for their torts, and the entire burden of damage re- 

sulting from the wrongful acts of the government should 

be imposed upon a single individual who suffers the 

injury, rather than distributed among the entire com- 

munity constituting the government, where it could be 

borne without hardship upon any individual, and where 

it justly belongs.” 

Although the court, in the case of Pierce v. Yakima Valley- 
men's Hospital Association, 260 P. 2d 765 (Wash. 1953), overturned 
the doctrine of charitable immunity, the language in that decision is 
relevant to our contention herein. In Pierce, supra, the negligence 
of a nurse of the hospital caused injury to a paying patient. In 
answering the usual contention of defense counsel that it was the 
duty of the legislature, not the courts, to overturn the doctrine the 
Washington court said, at p. 174: 


12 76 U.S. App. D.C. 123, 140; 130 F. 2d 810, 827. 
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"Many courts have expressed the view that it is for 
the legislature, and not for the courts, to establish 
its policy exempting charity from tort liability * * * 


"However, having previously undertaken this function, 
and having now concluded that our court-declared policy 
is no longer valid, there seems to be no compelling rea- 
son why we must wait for legislative action. We closed 
our courtroom doors without legislative help, and we can 
likewise open them. It is not necessary that courts be 
slow to exercise a judicial function simply because they 
have been fast to exercise a legislative one." 


The year 1957 found two more states repudiating the doctrine of 
governmental immunity, by judicial action and not by legislative, name- 
ly, Florida and Colorado. In Hargrove v. Town of Cocoa Beach, 96 So. 
2d 130 (Fla. 1957), 60 A.L.R. 2d 1193, the Florida court, in repudiating 
the governmental function defense, said at p. 132: 


"Assuming that the immunity role had its inception in 
the Men of Devon case (Russell v. Men of Devon, 2 T.R. 
667, 100 Eng. Rep. 359 [1788]} and most legal historians 
agree that it did, it should be noted that this case was 
decided in 1788, some twelve years after our Declara- 
tion of Independence. Be that as it may, our own feeling 
is that the courts should be alive to the demands of 
justice. We can see no necessity for insisting on legis- 
lative action in a matter which the courts themselves 
originated." 


Similarly, in Colorado Racing Commission v. Brush Racing 
Association, 136 Colo. 279; 316 P. 2d 582 (1957), the court took a 
look at the history and evolution of the doctrine of governmental 
immunity, and repudiated it as a defense. 

The momentum of the movement was now decidedly underway, 
for in 1959, the State of Illinois, in the case of Molitor v. Kaneland 


Community Unit District No. 302, 19 Ill. 2d 11, 163 N.E. 2d 89 (1959), 
did what had been undone for so long. In disposing of the contention 
that repudiation or overruling of the doctrine should be by legisla- 
tive, not judicial action, the Illinois court said, at 163 N.E. 2d 96: 
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"Defendant strongly urges that if said immunity is to 
be abolished, it should be done by the legislature, not 
by this court. With this contention, we must disagree. 
The doctrine of school district immunity was created 
by this court alone. Having found that doctrine to be 
unsound and unjust under present conditions, we can 
consider that we have not only the power, but the duty 
to abolish that immunity. We closed our courtroom 
doors without legislative help and we can likewise 
open them. 


* * * 


We have repeatedly held that the doctrine of stare 
decisis is not an inflexible rule requiring this court 

to blindly follow precedent and adhere to prior deci- 
sions, and that when it appears that public policy and 
social needs require 2 departure from prior decisions, 
it is our duty as a court of last resort to overrule those 
decisions and establish a rule consistent with our 
present-day concept of right and justice." 


New Jersey was next to follow when, in 1960, it repudiated 
the doctrine in Andrew v-. Mulachark, 33 N.J. 172, 162 A. 2d 820 


_ 


(1960), in a case where a police officer, member of a city police 
force, discharged a revolver to scare off minors, injuring the 
plaintiff. In holding that the municipality could be held liable, the 
court stated at 162 A. 2d 832: 


“The borough argues that any such change should come about 
it, if at all, by the action of the legislature. But the limita- 
tion on the normal operation of respondeat superior was 
originally placed there by the judiciary- Surely it cannot 

be urged successfully that an outmoded, inequitable and 
artificial curtailment of a general rule of action created by 
a judicial branch of the government cannot or should not 

be removed by its creator.” 


In 1961, in the case of Williams v. City of Detroit, 364 Mich. 231, 
111 N.W. 2a 1, 10 (Separate Opinion, Black, J.) it was stated rather 
forcibly: 


"Tittle time need be spent in determining whether the 
strict doctrine of municipal immunity from tort liability 
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should be repudiated. All this is old straw. The ques- 
tion is not ‘should we?'; it is "how may the body be 
interred judicially with non-discriminatory last 
rights?' No longer does any eminent scholar or | 
jurist attempt justification thereof.” 


Nineteen sixty-one was also the year in which California fell 


in line with the trend when, in Muskopf v. Corning Hospital District, 
359 P. 2d 457, 458, the court stated: 

"After a reevaluation of the rule * * * we have con- 

cluded that it must be discarded as mistaken and un- 

just." 

Minnesota and Wisconsin, in 1962, abolished the doctrine of 
governmental immunity for tort in the respective cases of Spanel 
y. Mounds School District No. 621, 118 N.W. 2d 795 (1962), and 
Holytz v. City of Milwaukee, 17 Wis. 2d 26, 115 N.W. 2d 618 (1962). 
Factually, the latter case, i.e. Holytz, is in point with the instant 
case in that the child was injured falling through a trap-door ata 
city playground. To the defense contention that reform must be by 
legislative action, the court in Holytz, supra, said at 115 N.W. 2d 618, 
623: 

"The defendant argues that any change in the municipal 

immunity doctrine should be addressed to the legisla- 

ture * * * we are satisfied that the governmental immu- 

nity doctrine had judicial origins. Upon careful considera- 

tion, we are now of the opinion that it is appropriate for 


this court to abolish this immunity notwithstanding the 
legislature's failure to adopt corrective enactments." 


In Holytz it was also contended that since the Wisconsin Con- 
stitution adopted the common law, the common law could not be 
changed. To this argument, the court stated, at 115 N.W. 2d 618, 
624: 


"It is also urged that the immunity rule is a part of 
the common law which has been adopted by this State 
and can only be changed by the legislature pursuant 

to Section 13, Article XIV * * * the doctrine of govern- 
mental immunity having been engrafted upon the law of 
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this State by judicial provision, we deem that it may 
be changed or abrogated by judicial provision.” 


This past year, i.e., 1963, saw the State of Arizona fall 
into line in repudiating the doctrine of governmental immunity, in 
Stone v. Arizona Highway Commission, 93 Ariz. 384; 381 P. 2d 107 
(1963). 


Appellants cannot deny the existence of this Court's holding 
in Calomeris v. District of Columbia, 96 U.S. App. D.C. 364, 366; 
226 F. 2d 266, in 1955. In that case, the court stated: 


"We agree with Judge Holtzoff that the defense of 
governmental function to a complaint for negligence, 
mistreatment or malpractice is 'an obsolescent and 
dying doctrine,’ but we also agree with him that since 
it is a phase of government immunity Congress alone 
can replace it. We join in his suggestion that the atten- 
tion of the Congress might well be directed to it. 
Congress did not include the District of Columbia 
Government in the Federal Tort Claims Act." 


Appellants submit that in Calomeris this court failed to 
recognize the judicial source of the inhibition and consequently 
its own judicial power and duty to abrogate it. The reasoning 
advanced by the ten jurisdictions cited above is entirely applicable 
and the abrogation of municipal immunity is long overdue. 


25 
CONCLUSION 


In summary, appellants submit that the doctrine of govern- 
mental immunity is not applicable to the facts or the pleadings in 
this action. Also, appellants request that the Court review this 
judicially-created doctrine and recognize the deficiencies of the 
outdated arguments in support of the doctrine. Accordingly, appel- 
lants urge the Court to abrogate the doctrine and reverse the Order 


of the District Court. 
Respectfully submitted, 
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JOINT APPENDIX 


[Filed December 4, 1962] 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 

CHARLES B. ELGIN, SR., 

Individually and as Next Friend of 

JOHN ELGIN, a minor, 

1721 Bay Street, S. E., 

Washington, D. C., 


Plaintiff, Civil Action 


v. No. 3775-62 
DISTRICT OF COLUMBIA, 
a Municipal Corporation, 
14th and E Streets, N.W., 
Washington, D. C., 


Defendant. 


COMPLAINT 


(Personal Injuries) 


COUNT ONE 

1. This Court has jurisdiction hereof by virtue of Title 11, 
Section 306, District of Columbia Code (1961). The amount in contro- 
versy exceeds the sum of Three Thousand Dollars CE SENED) exclu- 
sive of interest and costs. | 

2. The plaintiffs are citizens of the United States and residents 
of the District of Columbia, and the defendant is a municipal corporation 
chartered by the Congress of the United States. | 

3. At all times material hereto, the defendant owned and opera- 


ted an institution known as the Chamberlain Vocational School, located 


on Potomac Avenue, S.E., in the District of Columbia, which said 
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Institution constitutes a part of the public school system maintained 
by the defendant, and in which the minor plaintiff was enrolled as 
a full-time student. 


4. Onor about the 19th day of September, 1960, the minor 
plaintiff, while participating in a required recreational program, 
was caused to fall into an open areaway surrounding the basement 
of the said school building by reason of a hazardous condition 
caused by the absence of an adequate railing or other safeguard 
at said location, or by reason of inadequate or improper maintenance 
of the existing guardrail, or by reason of the failure to warn the 
minor plaintiff of the dangerous condition there existing, or by 
requiring the minor plaintiff to engage in activities in an area of 
danger to himself and others when the nature of such activities 
would necessarily and obviously divert his attention from said dan- 
gerous condition. 


5. Asa result of the acts of the defendant as aforesaid, the 
minor plaintiff sustained severe and serious permanent injuries to 
his person, and the adult plaintiff incurred expenses for medical 
care and treatment of the minor plaintiff. 


WHEREFORE, THE PREMISES CONSIDERED, the plaintiff, 
CHARLES B. ELGIN, SR., individually, demands judgment against the 
defendant in the sum of Ten Thousand Dollars ($10,000.00), plus 
interest and costs, and in his capacity as father and next friend of 
the minor plaintiff, JOHN ELGIN, demands judgment against the 
defendant in the sum of One Hundred Thousand Dollars ($100,000.00), 
plus interest and costs. 


COUNT TWO 


1. The plaintiffs incorporate herein by reference the aver- 
ments contained in Paragraphs 1, 2, 3 and 5 of COUNT ONE. 


2. On or about the 19th day of September, 1960, while the 
minor plaintiff was on the said property of the defendant pursuant 
to the requirements of law, he was caused to fall into an open area- 
way surrounding the basement of the said building by reason of a 
guardrail encompassing the said areaway which was erected and 
maintained in such a manner that it constituted a danger and a 
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nuisance and unlawfully interfered with free, safe and lawful use of 
the said property by the minor plaintiff and others entitled thereto. 


WHEREFORE, THE PREMISES CONSIDERED, the plaintiff, 
CHARLES B. ELGI, SR., individually, demands judgment against 
the defendant in the sum of Ten Thousand Dollars ($10,000.00), plus 
interest and costs, and in his capacity as father and next friend of the 
minor plaintiff, JOHN ELGIN, demands judgment against the defendant 
in the sum of One Hundred Thousand Dollars ($100,000. 00), plus 
interest and costs. 


JACKSON, GRAY & SE 


By /s/ Darryl L. Wyland 
Attorneys for Plaintiff; 

1025 Connecticut Avenue, N.W., 
Washington 6, D. C. 


PLAINTIFF DEMANDS TRIAL BY JURY 


JACKSON, GRAY & LASKEY 


By /s/ Darryl L. Wyland 
Attorneys for Plaintiff, 


1025 Connecticut Avenue, N. W. 
Washington 6, D.C. | 


[Filed December 21, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES B. ELGIN, SR., 
Individually and as Next Friend of 
JOHN ELGIN, a minor, 
1721 Bay Street, S.E., 
Washington, D. C., 

Plaintiff 


Civil Action No. 3775-62 


ws we a A Se Se a 


DISTRICT OF COLUMBIA, ) 
a municipal corporation, ) 
District Building, ) 
Washington 4, D.C., ) 

) 


Defendant. ) 


ANSWER OF DEFENDANT, DISTRICT OF COLUMBIA 


First Defense 


The complaint fails to state a claim against the District of 
Columbia upon which relief can be granted. 


Second Defense 


COUNT I 


1. The allegations contained in the first sentence of paragraph 
numbered 1 of the complaint are conclusions of law to which no re- 
sponse is required. The defendant admits that the amount in contro- 
versy claimed by plaintiffs exceeds $3,000.00. 


2. Defendant admits that it is a municipal corporation, estab- 
lished by the Congress of the United States, and is without knowledge 
or information sufficient to form a belief as to the truth of the remain- 
ing allegations contained in said paragraph. 

3. Defendant admits the allegations contained in paragraph 


numbered 3 of the complaint. 


4 and 5. Defendant denies each and every allegation contained 
in paragraphs numbered 4 and 5 of the complaint. 


COUNT I 


1. Defendant incorporates herein and makes a part hereof, 
by reference, the answers contained in paragraphs numbered 1, 2, 
3, 4 and 5 of its Second Defense. 


2. Defendant denies each and every allegation contained in 
paragraph numbered 2 of Count II of the complaint. 


5 
Third Defense 


Defendant says that if plaintiffs sustained damages as alleged 
in the complaint, such damages were the result of minor plaintiff's 
sole or contributory negligence. | 

/s/Chester H. Gray | 
Corporation Counsel, D. C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ James M. Cashman 
Assistant Corporation | Counsel, D.C. 


Attorneys for the District of Columbia, 
District Building 
Washington 4, D. C. 


[Certificate of Service] 


[Filed August 30, 1963] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES B. ELGIN, SR., et al 
Plaintiffs 


we : Civil Action No. 3775-62 
DISTRICT OF COLUMBIA, 
a municipal corporation, 


Defendant. 


MOTION OF DISTRICT OF COLUMBIA 70 piSMISS 


_ MOTION OF Dist nit! UF LYE eee 


Defendant, District of Columbia, moves the Court to dismiss 
the complaint herein on the ground that it fails to state a claim upon 
which relief can be granted for the reason that the defendant was 
engaged in an activity for the negligent performance of which it is not 
required to respond in damages. 


/s/ Chester H. Gray 
Corporation Coane D. C. 
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/s/ Jobn A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ James M. Cashman 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendant 
District Building, Washington 4, D.C. 


[Certificate of Service] 


[Filed August 30, 1963] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES B. ELGIN, SR., et al, 
Plaintiffs, > 
v. : Civil Action No. 3775-62 


DISTRICT OF COLUMBIA, 
a municipal corporation, 


Defendant. 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 


MOTION OF DISTRICT OF COLUMBIA TO DISMISS 
Plaintiff Charles B. Elgin, Sr., has initiated an action 


for himself and John Elgin, his son, a minor, for injuries that were 
allegedly sustained on or about September 19, 1960, when the minor 
plaintiff, while participating in a recreational program that was a 

part of his public school curriculum, fell into an open areaway adja- 
cent to the basement of the Chamberlain Vocational School located at 
Potomac Avenue between 13th and 14th Streets, S.E.. Washington, D.C. 
It is averred in the complaint that a portion of the railing separating 
the school playground from the aforementioned areaway was missing. 
Plaintiffs allege that the absence of that portion of the guardrail created 
a hazardous condition and was the cause of the minor plaintiff's fall 
into the areaway and his subsequent injuries. 


The liability of the District of Columbia, urged by plaintiffs, 
falls into two categories, negligence and nuisance. Count I enumerates 
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the negligence of the District of Columbia in failing to maintain an ade- 
quate safeguard at the location of the alleged accident, or the creation 
of a hazard thereby, or the failure to warn the minor plaintiff of the 
purported dangerous condition existing there, or by requiring the 
minor plaintiff to engage in activities which would divert his atten- 
tion from the dangerous condition. Obviously, these allegations frame 
a complaint in negligence for they assert that defendant failed to act 
when reason required action. 


The cases standing for the proposition that the District of 
Columbia is not liable to respond in damages for the negligent per- 
formance of a governmental function are too numerous and too well 
known for citation here. However, District of Columbia v. Tyrrell, 
41 App. D.C. 463, contains a reaffirmation of that principle and 
states, further, that the provision of education, including the erection, 
maintenance and control of buildings and grounds used for public 
school purposes is a governmental function. Thus, that case is 
despositive of plaintiffs’ theory of negligence urged against defendant. 
On page 474 of Tyrrell it appears: 

te * * The duty of maintaining a system of public educa- 


tion for the benefit of all persons residing in the District 
of Columbia is purely a governmental function si he 


The particular facts in Tyrrell outline a claim for personal 
injuries from certain defects in gas pipes of a public school building 
and the neglect of the duty to repair them after notice. Our Court of 
Appeals in that case succinctly and finally disposed of the issue of 
negligence when it held that: ! 


'The duty of providing means of education at public 
expense by building and maintaining schoolhouses, 
employing teachers, etc., is a purely public duty, in 
the discharge of which the local body, as the state's 
representative, is exempt from corporate liability, 
for the faulty construction or want of repair of its 
School buildings, or the torts of its servants employed 
therein.’ (Emphasis supplied.) 


Count II of the complaint alleges that plaintiff was caused to fall 
into an open areaway surrounding the basement of the school by reason 
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of a guardrail erected and maintained in such a manner that it con- 
stituted a danger, inhibited the free and safe use of the school 
property by the minor plaintiff and, therefore, constituted a 
nuisance. Tyrrell also considered the liability of a municipality 

in connection with public school buildings and the doctrine of 
nuisance. It was held there that the city may be liable when it 
creates and maintains a nuisance even though the area of activity 
involved is, as here, a governmental function. The obvious rationale 
bolstering that conclusion is that a municipality is not required in 
either its special activities or political and governmental activities 
to perpetrate a nuisance. Rather, such nuisance is a dereliction 

of public duty. Therefore, Tyrrell decided that on its facts there was 
only negligence and not the affirmative action on the part of defendant 
which is required to constitute nuisance. Tyrrell parallels the in- 
stant action, for here the allegation of nuisance is bottomed upon 

the failure of defendant to provide an adequate railing or the failure 
of defendant to replace a section of railing that was missing or the 
failure of defendant to warn the minor plaintiff of a dangerous con- 
dition. None of these allegations indicate an affirmative action on 
the part of defendant but rather a failure to act. In order to be 
guilty of the creation or maintenance of a nuisance it is required that 
defendant engage in and perpetrate an affirmative act. Tyrrell said 
that the failure to repair leaking gas pipes was not a nuisance but 
was only negligence for which the District of Columbia, in its 
governmental activity, would not be liable. The similarity between 
the facts of Tyrrell and the allegations of the complaint herein are 
that, in both instances, there is urged as the basis of liability a 
failure to take certain steps. Likewise, no positive or affirmative 
act attributed to the defendant appearing in the complaint, but rather 
only inaction, there is a complete failure to set forth a cause of 
action based upon nuisance. The Municipal Court of Appeals for the 
District of Columbia in Roberson, et al v. District of Columbia, 

86 A. 2d 236, came to the same conclusion when it announced that 
nuisance would only lie when the defendant was accused of some 
positive act. 
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Wherefore, the above premises considered, the defendant 
moves the Court to dismiss the complaint. 


/s/ Chester H. Gray : 
/s/ John A. Earnest | 
/s/ James M. Cashman 


[Filed September 18, 1963] 
MEMORANDUM OF POINTS AND AUTHORITIES IN 
OPPOSITION TO DEFENDANT'S MOTION TO DISMISS 

On or about September 19, 1960, the minor plaintiff, John 
Elgin, while participating in a required recreational program that 
was part of the school curriculum at Chamberlain Vocational School, 
located at Potomac Avenue between 13th and 14th Streets, S.E., 
Washington, D. C., was caused to fall into an open areaway sur- 
rounding the basement of the school building. Thereafter, plaintiff 
Charles B. Elgin, Sr. initiated an action for himself and his son, the 
minor plaintiff. The Complaint states that the liability : of the District 
of Columbia is founded on negligence and nuisance. Briefly, the 
facts supporting these allegations of defendant's liability are as fol- 
lows: 

Defendant, a Municipal Corporation, through its agents and 
employees possessed a full awareness of the absence of safe and 
adequate railing or other safeguard as protection from | the hazardous 
condition there existing at the open areaway. Notwithstanding this 
long existing notice of inherent danger present at the school, defend- 
ant required the minor plaintiff to engage in activities of a distracting 
nature in close proximity to the hazardous areaway. In addition, 
defendant neglected to alert or warn the minor plaintiff of the danger 
surrounding the areaway and at no time until subsequent to the injuri- 
ous fall of the minor plaintiff did the defendant attempt to repair 
or improve the defective safeguard at the areaway. 


As a proximate result of the negligence of the defendant in failing 
to abate this perilous nuisance, the minor plaintiff, oblivious to the 
danger, was caused to fall into the areaway and sustain serious and 
severe permanent injuries. 
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Defendant in its Motion now seeks to hide behind the ancient 
and out-dated doctrine of sovereign immunity from suit. In doing 
so, defendant relies exclusively on District of Columbia v. Tyrrell, 
41 App. D.C. 463, decided in 1914 wherein our Court of Appeals 
recognized the longstanding concept that "municipal corporations 
in general are invested with two kinds of special powers, and charged 
with two kinds of duties; the one kind is private, that is to say, 
merely municipal and for special local purposes and benefits; the 
other of a political or governmental character, for the general pub- 
lic welfare. (Citing 2 Dill. Mun. Corp. Par. 966)" In recent years, 
the courts have chosen to refer to this division of municipal powers 
and duties as proprietary as distinguished from governmental functions. 
The "governmental - proprietary function doctrine" generally states 
that the municipality can be liable for negligence in its actions neces- 
sary to the carrying out of so-called proprietary functions, but that 
sovereign immunity from suit exists in situations involving negli- 
gence in the performance of governmental functions. See 160 A.L.R. 
63, et seq. 

In Calomeris v. District of Columbia, 125 F. Supp. 266, at 
268, Judge Holtzoff stated: 


"The differentiation between governmental proprie- 
tary functions of municipalities is far from clear and is 
not always consistent throughout." 


After citing several outstanding inconsistencies in the District of 
Columbia cases, Judge Holtzoff concluded: 
"it is obviously difficult to chart a definite 

course or to deduce a governing principle for this 

welter of decisions.” 

It is urged that in view of the obscure division between govern- 
mental and proprietary functions for purposes of determining muni- 
cipal immunity from liability, plaintiffs are entitled to present their 
facts for jury determination. 


In Calomeris, supra, Judge Holtzoff stated, at p. 267: 


"Government immunity from suit is an obsolescent 
and dying doctrine * * * an inherent injustice seems to be 
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lurking in the difference in tort liability between 

the United States and the District of Columbia. © 

For example, it seems unfair and incongruous © 
that a person who is struck by an Army ambulance 
or a Veterans’ Administration ambulance, can re- 
cover from the United States, if the driver was neg- 
ligent, (because of the Federal Tort Claims Act ) 
but that a person struck by a District of Columbia 
ambulance has no recourse, except the dubious right 
to sue the driver, who may not be financially cep on 
sible." 


Tyrrell, supra, on p. 474 stated: 

"* * * the duty of maintaining a system ‘of 
public education for the benefit of all persons residing 
in the District of Columbia is purely a govexmnen:at 
function * * * ." 


And thus, in that case, the Court held the District of Columbia was 
not liable for damages resulting from negligence in maintaining 
defective gas pipes in the public school building. It must be noted 
that this decision was made when municipal immunity from suit was 
a universal doctrine and over thirty years before passage of the 
Federal Tort Claims Act and that legislation's effect on subsequent 
state court rulings in this area. 


Although plaintiffs feel Tyrrell, supra, is distinguishable on 
its facts, they urge this Court to deny defendant's Motion to Dismiss 
in order that a contemporary evaluation of municipal immunity from 
suit as a result of negligence by municipal agents and employees 
operating a public school can be made in the District of Columbia, 
and also in light of the surrounding facts peculiar to eoeeen 
action herein. 


Plaintiffs’ Second Count in this action alleges that the guard- 
rail encompassing the open areaway was erected and maintained in 
such a manner that it constituted a nuisance and unlawfully inter- 
fered with the free, safe and lawful use of the said property by the 
minor plaintiff. In its memorandum supporting its Motion to Dis- 
miss, defendant maintains that in order to be guilty of the creation 
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or maintenance of a nuisance, it is required that defendant engage 
in and perpetrate an affirmative act. Dean Prosser has stated: 


"But a nuisance may also result in conduct which 
is merely negligent, where there is no intent to interfere 
in any way with the plaintiff, but merely a failure to take 
precautions against risk apparent to a reasonable man." 


Prosser, The Law of Torts, 2d Ed. 1955, at p. 392. 


But even assuming arguendo, that an affirmative act is a 


necessary element of nuisance, is not the erection and maintenance 
of a hazard such as that which caused plaintiff's injury an action 
affirmative in nature? At very least, is this not a question for a 
jury to decide? Plaintiffs urge the Court to so find in disposing of 
defendant's Motion to Dismiss. 


That the District of Columbia may be held liable for damages 
as a result of a nuisance is well recognized. Roberson v. District 
of Columbia, 86 A. 2d 536; District of Columbia v. Totten, 55 App. 
D.C. 312; Roth v. District of Columbia, 16 App. D.C. 323. Plaintiffs 
in their complaint have alleged that a nuisance was created when 
the defendant erected and maintained the guardrail encompassing 
the areaway into which the plaintiff fell. The question of whether 
said nuisance was the proximate result of plaintiff's injury is a 
question for determination by the jury and should not be disposed 
of by granting the defendant's Motion to Dismiss herein. 


For the foregoing reasons and for such other and further 
reasons as will be argued at the time of the hearing of this Motion, 
it is respectfully submitted that the Motion of the defendant should 
be denied. JACKSON, GRAY & LASKEY 


By /s/ John L. Laskey 


At for Plainti 
[Certificate of Service] fomeyeromban 


[Filed October 8, 1963] 


ORDER | 


Upon consideration of the motion of defendant District of 
Columbia to dismiss the complaint, the memorandum of points 
and authorities cited in support thereof and plaintiffs’ opposition 
thereto, and oral argument in open court, it is this 8th day of 
October, 1963, | 


ORDERED, That the motion of defendant to Aisriss the 
complaint be, and the same is, hereby, granted, and the complaint 
be, and the same is, hereby, dismissed, and it is, 


FURTHER ORDERED, That this Court expressly finds no 
just reason for delay and directs final judgment be entered in 
favor of defendant, District of Columbia. ! 

/s/ Alexander Holtzoff 


[Certificate of Service] 


[Filed October 16, 1963] 


NOTICE OF APPEAL 


Notice is hereby given this 16th day of October, 1963, that 
Plaintiffs hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered 
on the 8th day of October, 1963, in favor of Defendant against said 


Plaintiffs. 
JACKSON, GRAY & LASKEY 
By:/s/ John L. Laskey 


Attorneys for Plaintiffs. 
* OK OK OK OK 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,238 


CHARLES B. ELGIN, SR., 
Individually and as Next Friend of 
JOHN ELGIN, a minor, 


= Appellants, 


DISTRICT OF COLUMBIA, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


Appellee's Brief attempts to answer points raised by appellants 
in imaginative and creative fashion. Appellants’ first point is sought 
to be answered by sole reliance on an old case representative of an 
era existing prior to the disintegration of the doctrine of government 
immunity. Appellants' second point is sought to be answered by the 
unfounded assumption that sufficient facts are before the Court in the 
pleadings to warrant a determination on the question of nuisance. Ap- 
pellants' third point is sought to be answered by again ignoring that 
the doctrine of governmental immunity was judicially created and as 
such does not fall within the exclusive province of Congress. 
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L The Acts Complained of Require Presentation Before 
a Contemporary Trial Court in Light of the Confusion 
in the Area of Governmental Immunity 


ee ee 

In its Brief, Appellee has responded to this argument by solely re- 
lying on District of Columbia v. Tyrrell, 41 App. D.C. 463, cert. dismissed, 
243 U.S. 1. Appellants submit that the Tyrrell decision which was handed 
down shortly after the turn of the century (1914) was merely representa- 
tive of an era when the doctrine of sovereign immunity was universal and 
without exception. Since that date, of course, municipal corporations have 
become structually complex and clearly not susceptible to the division of 
functions necessary for application of the doctrine, i.e., governmental or 
proprietary. Furthermore, decisions of other jurisdictions (see Appel- 
lants' Brief, pp. 4-10), have riddled the heretofore governmental functions 
with numerous exceptions and so many functions are now deemed proprie- 
tary that review of this specific issue, i.e., whether operation of a school 
is a governmental or proprietary function, should now be decided by a 
contemporary jury. 


IL Immunity of the District of Columbia Cannot Be Determined 
Until the Facts Supporting the Allegation of Nuisance Are 
Presented to the Trial Court 


eee 


Whether or not a particular condition constitutes a nuisance does 
not depend merely upon its inherent nature, but involves also a considera- 
tion of all relevant facts. DeLahunta v. Waterbury, 7 A.L.R. 2d 218, 134 
Conn. 630, 59 A. 2d 800. Whether the guard rail encompassing the said 
areaway was erected and maintained in such a manner that it constituted 
a danger and a nuisance and unlawfully interfered with free, safe and law- 
ful use of the said property by the minor plaintiff and others entitled there- 
to as alleged in Count Two of the Complaint, is a question for the jury. 
Hayton v. McLaughlin, 43 N.E. 2d 813, 814, 289 N.Y. 66. 


Appellee in its Brief submits that the appellants have labeled cer- 
tain acts committed by the District of Columbia as a nuisance whereas 
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such acts if proven wrongful, could be nothing but acts of negligence 
(Brief, pp. 7-8). If this is so, it can only be a question for a jury to deter- 
mine. | 


This Court has defined a nuisance as follows: 


"A nuisance is anything that works or causes injury, 
damage, hurt, inconvenience, annoyance, or discomfort to 
one in the legitimate enjoyment of his reasonable rights of 
person or property, and may exist not only by reason of do- 
ing an act, but also by omitting to perform a duty." 


Count Two of the plaintiffs" Complaint filed herein alleges nuisance 
as follows: 


"2, On or about the 19th day of September, 1960, while 
the minor plaintiff was on the said property of the defend- 
ant pursuant to the requirements of law, he was caused to 
fall into an open areaway surrounding the basement of the 
said building by reason of a guardrail encompassing the 
said areaway which was erected and maintained in such a 
manner that it constituted a danger and a nuisance and un- 
lawfully interfered with free, safe and lawful use of the said 
property by the minor plaintiff and others entitled thereto.” 


In the case of Sass v. District of Columbia, 114 U.S. App. D.C. 365, 
366, 316 F. 2d 366 (1963), this Court stated as follows: 


"In appraising the sufficiency of a complaint we follow 
the ‘accepted rule that a complaint should not be dismissed 
for failure to state a claim unless it appears beyond doubt 
that the plaintiff can prove no set of facts in support of his 
claim which would entitle him to relief." 


* * * 


"This area of law [Sovereign immunity], as the Supreme 
Court has observed mentioning this jurisdiction in particu- 
lar, is in a state of considerable confusion throughout the 


1 District of Columbia v. Totten, § F. 2d 374, 55 App. D.C. $12, 318. 
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United States. Yet we are asked, on the basis of the vague 
and indefinite complaint set forth above, which does not even 
allege specifically that the District had notice of any mal- 
function, to give a prompt and final answer to a question 
falling squarely within this area of confusion. On this com-_ 
plaint, we are unwilling to make a sweeping holding that the 
District of Columbia is — or is not — immune, under any 
state of facts which might be proved, from tort liability for 
negligence in maintaining of an existing traffic control de- 
vice or system of devices." 


Obviously, the Complaint now before the Court alleging negligence 
in Count One and nuisance in Count Two likewise cannot be dismissed 
holding the District of Columbia immune "under any state of facts which 
might be proved." 


IIL The Area of Municipal Immunity Is Not 
Within the Exclusive Province 
of Congress 


There has not been one case cited by the Appellee, nor have Appel- 
lants been able to discover a case in this jurisdiction which has explained 
why the judicially-created field of municipal immunity has been somehow 
preempted by the legislature. In the cases of Urow v. District of Colum- 
bia, 114 U.S. App. D.C. 350, 316 F. 2d 351, cert. denied, 375 U.S. 826; Wil- 
son v. District of Columbia, 86 U.S. App. D.C. 28, 179 F. 2d 44; and Calo- 
meris v. District of Columbia, 96 U.S. App. D.C. 364, 226 F. 2d 266, this 
Court has advanced a judicial disclaimer of the beast by viewing Congres- 
sional action in the field of Federal tort claims as somehow prohibiting 
the citizens of the District of Columbia from seeking similar remedies 
against their municipal government. The Court also takes notice in the 
Urow case that as recently as 1960, the District of Columbia Employee 
Non-Liability Act, 74 Stat. 519 [D.C. Code 1961, §$1-921 - 1-926], was en- 
acted making a limited modification of immunity as to the operation of ve- 
hicles owned or controlled by the District. 


3) 


Appellants do not deny that Congress has the power to enact legisla- 


ture in the area of municipal immunity or, in fact, that Congress has the 
power to abolish municipal immunity. The sole quaere left unanswered by 
these cases is — What power of Congress prevents this Court from abol- 
ishing the judicially-created doctrine which consistently has been regar- 
ded as so obnoxious by the Court? 


| 
In the case of Muskopf v. Corning Hospital District, 55 Cal. 2d 211, 


218, 11 Cal. R. 89, 93, 359 P. 2d 457, 461 (S. Ct. 1961), the court stated: 


ted: 


"We are not here faced with a situation in which the 
legislature has adopted and established judicial interpre- 
tation by repeated re-enactment of a statute. Nor are we 
faced with a comprehensive legislative enactment designed 
to cover afield. What is before us is a series of sporadic 
statutes, each operating on a separate area of governmen- 
tal immunity where its evil was felt most. Defendant would 
have us say that because the legislature has removed gov- 
ernmental immunity in these areas we are powerless to re- 
move it in others. We read the statutes as meaning only 
what they say: That in the areas indicated there shall be 
no governmental immunity. They leave to the court whether 


it should adhere to its own rule of immunity in other areas." 
(Emphasis added.) 


In the case of Williams v. City of Detroit, 364 Mich. 231, 253, 111 


N.W. 2d 1, 22 (1961), the court, in abolishing governmental immunity, sta- 


"It is interesting to note that in Michigan, too, we here 
complete a trend begun both by this court and the sae 
ture. 


"" * * * We deal in this case with a declaration which 
would clearly state an ordinary tort claim against a/private 
individual or a private corporation. Our holding herein is 
limited to the statement that there is no longer any judicial 
doctrine of governmental immunity as to such a claim. 


"There is, of course, no doubt of legislative authority 
to act in this area. The Michigan legislature may, if it sees 
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fit to do so, reinstitute governmental tort immunity by sta- 
tute. Or,:as it has already done in some instances, it may 
specify the terms and conditions of suit. Our holding in 
this case does not affect any existing statute in the field 
concerned, or imply any limitation on legislative power to 
act where to date it has not acted." 


* * * 


The high court of Wisconsin was faced with even a more formidable 
legislative hurdle than now confronts this Court when the legislature of 
that state defeated a bill abolishing government immunity. Despite such 
legislative action the court in Holytz v. City of Milwaukee, 17 Wis. 2d 26, 
115 N.W. 2d 618, removed all of the judicial barriers which had tradition- 
ally prevented injured parties from recovery in such actions. The words 
of Mr. Justice Currie, in his concurring opinion, are relevant in this re- 
gard: 


"I concur fully in the foregoing opinion by Mr. Justice 
Gordon. However, I deem it necessary to explain the ra- 
tionale behind our reversal of position on the effect to be 
accorded legislative action in defeating bills which would 
have abrogated a rule of law previously established by this 
court. Heretofore, this court has adhered to the view that 
rejection by the legislature of a bill of this character con- 
stituted ai clear expression of legislative intent that the 
court-made rule was to be retained. Up to now, this court 
has felt that, under our three department system of govern- 
ment, comity required that courts yield to any determination 
of policy falling within the competence of the legislature, 
and the court's hands were tied to change a court-made rule 
which the’ legislature had plainly indicated was to be retained. 


"However, we deem that the fallacy in the rationale of 
our former position is that legislative action defeating a 
proposed change of a court-made rule is a per se expres- 
sion of legislative acquiescence in the rule. If there were 
any way of determining with certitude that all votes cast to 
defeat a bill of this character were intended as a legisla- 
tive endorsement on the merits of the correctness of the 
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court-made rule, it would be the duty of this court to yield 
to this expression of the legislative will. However, there 
is always present the possibility that some undeterminable 
number of legislators voted as they did because, inasmuch 
as the rule sought to be abrogated had been adopted ‘by this 
court, they deferred to the supposed wisdom of the court, 
or else determined that the court should correct its; own 
mistake. Because of this possibility, I have reversed my 
hitherto held and expressed views, and have come to the 
conclusion that this court must face up to the responsibili- 
ty of changing a court-made rule of law, which we deem the 
interests of justice require be changed, even though the legis- 
lature by positive action short of codification has refused 
to make the change. The legislature still has the last word 
and they restore the court-abolished rule if it determines 
public policy so requires."’” 


Appellants have been unable to find, after extensive research, a 
single argument or authority supporting the view that a court- -made rule of 
law which, subsequent to its creation, becomes the subject of legislative 
action but which is not totally abrogated by the legislature, falls into the 
exclusive province of the legislature and the judiciary is thereafter pro- 
hibited from ever correcting the deficiencies of its own creation. 


There being no prohibition, appellants now urge this Court to give 
substance to their expressed abhorrence of the doctrine by eliminating ju- 
dicial endorsement of this obsolete rule. | 


z 115 N.W. 2d 618, 626. 
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CONCLUSION 


In view of the foregoing and the argument as presented in Appellants’ 
Brief, the decision of the District Court should be reversed and the case 
remanded for further proceedings. 


THOMAS S. JACKSON 
ROBERT M. GRAY 
JOHN L. LASKEY 
JAMES R. TREESE 


1025 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Attorneys for Appellants 
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BRIEF FOR APPELLEE 


SUMMARY OF THE ARGUMENT 
The law in this jurisdiction is well settled that the operation 
by a municipality of a school system and the construction and 
maintenance of the buildings used in such system are strictly 
governmental functions. Therefore, a municipality is immune from 


liability for any negligence in connection therewith. The effect of this 


established doctrine of governmental immunity may not be avoided 


by calling acts of negligence by another name. 


Since the condition complained of by appellants was confined 
to the school grounds, and there is no allegation that its existence 
affected adversely the neighboring property owners in the enjoy- 
ment of their property, such condition was not in any sense of the 
word a nuisance. 

Appellants ask the Court to abrogate the doctrine of govern- 
mental immunity, but they have presented nothing in support thereof 
which has not already been considered and disposed of by the Court. 
On numerous occasions, and as recently as February of last year, 
this Court declared that any modification of the doctrine must be 


made by the legislature and not by the judiciary. 


ARGUMENT 


I 
The District of Columbia is exempt from 
liability for any faulty construction 
or want of repair of its school 
buildings. 

The appellants allege that the District of Columbia was 
negligent in that the minor appellant " * * * was caused to fall into 
an open areaway Surrounding the basement of the said school 
building by reason of a hazardous condition caused by the absence of 


an adequate railing or other safeguard at said location, or by reason 


of inadequate or improper maintenance of the existing guardrail, or 


by reason of the failure to warn the minor plaintiff of the dangerous 
condition there existing, or by requiring the minor plaintiff to 
engage in activities in an area of danger to himself and others when 
the nature of such activities would necessarily and ameets divert 
his attention from said dangerous condition" (J. A. 2). : Citing 
cases from other jurisdictions, the appellants say that the doctrine 
of governmental immunity is inapplicable to this case, and argue 
that '' * * * the operation of a public school should be considered a 


proprietary function, and specifically the negligence as alleged 


herein is attributable to the performance of a proprietary function" 


(Appellants' brief, p. 4). 

The same contention was made, considered and rejected in 
the case of District of Columbia v. Tyrrell, 41 App. D. cc. 463, 
474, cert. dis. 243 U. S. 1, where this Court clearly and succinctly 
said: | 


" * * * The duty of maintaining a system | 
of public education for the benefit of all 
persons residing in the District of Columbia: 
is purely governmental function * * *. 
'The duty of providing means of education, | 
at the public expense, by building and main-' 
taining schoolhouses, employing teachers, — 
etc., is a purely public duty, in the discharge 
of which the local body, as the state's repre- 
sentative, is exempt from corporate liability, 
for the faulty construction or want of repair 


of its school buildings, or the torts of its 
servants employed therein." * * *" 


In the Tyrrell case, the plaintiff's intestate was killed as the 
result of an explosion of escaping gas from pipes in a public school 


building. It was established that the District had actual notice of the 


condition. Here, the substance of what appellants allege is that 


the railing around an open areaway to the basement of the school 
building was inadequate or that it was improperly maintained. 
Certainly, therefore, this case falls squarely within the rule of 
non-liability as enunciated in the Tyrrell case. 
Il 
The established doctrine of governmental 

immunity cannot be circumvented by 

placing a nuisance label on alleged 

acts of negligence. 

The appellants correctly state the general rule of law that 
any person injured by reason of a nuisance created or maintained 
by a municipality may recover for such injuries even though the 
municipality was, at the time, engaged in the performance of a 
governmental function. Here, however, the allegations set forth in 
the complaint do not support the charge that the appellee either 


created or maintained a nuisance. All that appellants allege is that 


the minor appellant " * * * was caused to fall into an open areaway 


surrounding the basement of the said [school] building by reason of 
a guardrail encompassing the said areaway which whe erected and 
maintained in such a manner that it constituted a danger anda 
nuisance and unlawfully interfered with free, safe and lawful use 

of the said property by the minor plaintiff and others entitled 
thereto" (J. A. 2-3). : 

Assuming, arguendo, the condition complained cf was 
negligently maintained, it was clearly not a nuisance within the 
purview of the rule upon which appellants rely. An actionable 
nuisance has been defined as one which is specially injurious to an 
individual by reason of its proximity to his home. The origin of 
this limitation on the application of the nuisance doctrine dates back 
to the common law, which defines a nuisance as an infringement 


on a man's freehold. Stanley v. City of Macon, 95 Ga. App. 108, 


97S. E. 2d 330. 


The nuisance exception to the doctrine of governmental 


immunity from liability for its torts has been confined by our courts 
to situations where the wrongful acts extended beyond the confines 

of the area of their origin. In Tyrrell, supra, where it was charged 
that escaping gas in a school building, which resulted in an 


explosion, constituted a nuisance, this Court said: 


"In the instant case there was no 

wrongful act as a result of which the 

gas was permitted to escape and be- 

come a nuisance to the public outside 

of the building, working discomfort or 

danger of itself." (p. 476) 

Also, in District of Columbia v. Totten, 55 App. D. C. 312, 

5 F. 2d 374, the Court said that "[w]here the municipality, in its 
attempts to perform a governmental function, so performs as to 
commit a nuisance from which an adjacent landowner is damaged in 
the enjoyment of his ownership, he may have an action for 
damages. * * *"" [Emphasis supplied.] On the same theory the 
Court, in Roth v. District of Columbia, 16 App. D. C. 323, held 
that the District of Columbia was liable to a neighboring property 


ewner for the maintenance of a nuisance which consisted of loud 


noises, offensive and unwholesome odors and swarms of flies and 


Ge 
vermin emAnating from a stable used for the ambulance service of 


the police department. 

The present case is strikingly similar to that of Brown v. 
District of Columbia, 29 App. D. C. 273. There a.child, who was 
invited into a firehouse to view a funeral procession, fell, through 
a hole six feet in diameter, from the second floor of the firehouse 


to the first floor. There were no guards or rails whatever around 


the opening. The Court held that the firehouse was in no sense a 
nuisance or a menace to the public either in respect of construction 
| 
or maintenance. The Court further held that it was immaterial 
whether the opening was provided with a guardrail or whether a 
guardrail could have been provided and maintained without 
interfering with the efficient operation of the firehouse. — 
In Molinari v. The City of Boston, 333 Mass. 394, 130 
N. E. 2d 925, 927, a demurrer was sustained to a declaration 
alleging that a child was injured by reason of being compelled, 
while attending school, to sit next to an exposed, extremely 
hot and dangerous steam radiator which was so constructed and 
maintained as to constitute a nuisance. After holding that the city 
was performing a governmental function which exempted it from 
liability for its negligence, the Court went on to say: 
"The plaintiffs gain no advantage by 
asserting the existence of a nuisance. * * * | 
The case does not come within that some- _ 
what restricted class * * * where a private | 
nuisance may be created by a municipality | 
in the performance of public work by 
permitting such use of its land as to damage 
the property of another outside the limits 
of the work; in which circumstances the 
use for the benefit of the public is no justifi- 


cation. * * *'' 


Neither can these appellants gain any advantage by placing 


a nuisance" label on acts which, if wrongful, could be nothing 
| 


more than acts of negligence. As can be seen from a comparison of 
the two counts of the complaint, the allegations set forth to support 
the charge of nuisance are substantially the same as those set 

forth to support the charge of negligence. This Court remarked in 
the Totten case, supra, that ' * * * the calling of a thing a nuisance 
does not make it a nuisance * * *."" Employment of such a device 
for the abolition or circumvention of the doctrine of governmental 
immunity has led to much confusion in the law of negligence and 
nuisance and has been severely criticized. Typical of such 
criticism isthat of the Court in Kilbourn v. City of Seattle, 43 Wash. 
Rep. 2d 373, 261 P. 2d 407, 413, where it is said: 


"The hardships and injustices arising 
from the defense of governmental immunity 
* * * are unquestionably the reason some 
courts have from time to time permitted 
the transmutation of what are clearly negli- 
gence cases into nuisance cases, and it may 
well be that legislation should be enacted to 
make municipal corporations liable for their 
negligence on the same basis as are private 
corporations, but the change in long 
established public policy should be by 
legislative enactment and not by the expedient 
of placing a ‘nuisance’ label on what are 
clearly negligence actions." 


To the same effect, the Court, in JerauldCounty v. Saint 


Paul-Mercury Indemnity Company, 76 S. Dak. Rep. 1, T1N. W. 2d 571, 
576, said: 


"We are not unmindful of recent cases | 
holding that the rule of immunity does not | 
apply when a nuisance is involved. * * * 
By utilizing the nuisance concept the rule 
has been judicially relaxed. The distinc- | 
tion between negligence and nuisance is not 
easily drawn. Under this view the rule of 
immunity has been avoided by the simple | 
expedient of labeling acts of negligence as a 
nuisance. * * * If a relaxation of the rule 
is desired, we are of the view that it must 
come by act of the legislature, rather than 
by judicial legerdemair."’ 


See also Royston v. City of Charlotte, 278 Mich. 255, 


270 N. W. 288. 

Here the condition at the school building complained of 
would, if knowingly defective, amount to negligence only, and the 
appellants' labeling of it asa "nuisance" cannot change its character, 
and should not, therefore, affect the result of this litigation. 

es 

. The doctrine of governmental immunity is 
a phase of the law which the Congress 

alone may abrogate. 

The appellants are asking this Court to abolish, by judicial 
fiat, the doctrine of governmental immunity. This Court has, on 
numerous other occasions, considered identical requests, and has 


consistently stated that, if the doctrine is to be abolished, it must 


be by action of theCongress. Most recent of such occasions is that 


in Urow v. District of Columbia, 114 U. S. App. D. C. 350, 351, 
316 F. 2d 351, cert. den. 375 U. S. 826, wherein the Court, ina 
footnote, said: 


"Appellant makes a vigorous attack on 
the doctrine of sovereign immunity citing 
cases in which various state courts have 
judicially modified that ancient doctrine. 
But this jurisdiction, while having some 
attributes of the states, is governed by 
Congress and that body in adopting the 
Federal Tort Claims Act in 1947 con- 
sciously excluded the District from its 
provisions. We must also take notice that 
as recently as 1960 the District of Columbia 
Employee Non-Liability Act, 74 Stat. 519 
[D. C. Code, 1961, § § 1-921 - 1-926], 
was enacted making a limited modification 
of immunity as to the operation of vehicles 
owned or controlled by the District. While 
the courts of this jurisdiction no doubt have 
a certain flexibility in interpreting the 
existing exceptions to the doctrine, general 
abolition of the rule as it prevails here is 
not, in light of this background, something 
to be undertaken by the judiciary. * * *" 


In Wilson v. District of Columbia, 86 U. S. App. D. C. 28, 
30, 179 F. 2d 44, 46, the Court said: 


" * * * [Appellant's suggestion] that 
this couz't change the law of this District 
to make it conform to the Congressional 
intent as to the general Federal Govern- 
ment's liability for torts free from the 
defense of governmental immunity, as 
expressed in the Federal Tort Claims 
Act * * * should be addressed to the 
legislature rather than to this Court. As 


stated by Professor Smith in "Municipal 
Tort Liability,' 48 Mich. L. Rev. 41, 
56, 'Adequate reformation can be 
achieved only by legislation.' " 


Also in Calomeris v. District of Columbia, 96 U. S. App. 


D. C. 364, 366, 226 F. 2d 266, 268, the Court said: 


"We agree with Judge Holtzoff that the 

defense of governmental function to a 
complaint for negligence, mistreatment 
or malpractice is ‘an obsolescent and 
dying doctrine’ , but we also agree with 
him that since it is a phase of government 
immunity Congress alone can replace it. 
We join in his suggestion that the atten- 
tion of the Congress might well be directed — 
to it. Congress did not include the District » 
of Columbia Government in the Federal 
Tort Claims Act." 


Reiterating what it said in Calomeris, supra, the Court, in 
Scull et al. v. The District of Columbia, 102 U. S. App. D. C. 104, 
106, 250 F. 2d 767, 769, cert. den. 356 U. S. 920, wrote: 
"* * * But it seems well to repeat what 
we said in Calomeris -- that 'the defense 
of governmental function to a complaint 
for negligence * * * is "an obsolescent 
and dying doctrine” [and] * * * the atten- 
tion of the Congress might well be directed | 
to it." " 
Similarly, in Capital Transit Co. v. District of Columbia, 
96 U. S. App. D. C. 199, 202, 225 F. 2d 38, 41, we find the 


following statement: 


'"* * * it has long been settled that torts 
commited by officers and employees of the 
District of Columbia, in the exercise of 
governmental functions such as the opera- 
tion of a police force, cannot be made the 
basis of liability in a suit against the District. 
[Citation] Appellant urges that the doctrine 
of municipal immunity is obsolete and should 
be abolished. * * * [This complaint] is 
one which we have said should not receive 
judicial correction, but should be addressed 
to Congress. * * *" 


Again in Wilson v. Bittinger, 104 U. S. App. D. C. 
405, 262 F. 2d 714, 716, it is said: 


" * * * When municipalities act to carry 
out their functions of government as dis- 
tinct from proprietary acts, they are not 
liable for the negligence of their agents. 
While a municipality's freedom from 
liability is being more narrowly construed 
by the courts, the rule of non-liability for 
negligence in the exercise of the strict 
functions of government is unimpaired. * * *" 
[Footnote omitted. ] 


Similar statements are to be found in opinions from state 


courts. See, for example, Kilbourn v. City of Seattle, supra, and 


Jerauld County v. Saint Paul-Mercury Indemnity Company, supra. 


Relying heavily upon the case of President and Directors 
of Georgetown College v. Hughes, 76 U. S. App. D. C. 123, 
130 F. 2d 810, appellants argue that the Court has authority to 


abrogate the doctrine of governmental immunity from tort liability 
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because the Georgetown College case " * * * marked the judicial 


abolition of tort immunity of charitable institutions in our jurisdic- 
tion * * *,"" (Appellants' brief, pp. 18 and 19). The appellee 
submits that the appellants have misread the Georgetown College 
case. TheCourt did not in that case abolish anything. In fact, 

the very first sentence of the opinion makes this very clear, 

because the Court said "[t]he appeal brings here for the first time 
the question whether a charitable corporation is liable for injury 
negligently caused by an employee acting in the course of duty * * *," 
[Emphasis supplied.] On the following page we find: : 


"We turn to the main question. It is an. 
open one for the District of Columbia. * * *" 


At the time the case was considered, the law in this jurisdic- 
tion was unsettled as to whether a charitable institution was immune 
from liability under such circumstances as were presented, and the 
Court, after a review of various authorities, chose to adopt for the 
District a rule of law which provided liability of such institutions for 
their torts rather than a rule which would have granted immunity 
to them. : 

Admittedly, the doctrine of governmental immunity has 
been subjected to some judicial, and to considerable editorial, 


criticism. Various arguments have also been advanced respecting 


the desirability of its continued existence. As had previously been 
pointed out, however, this Court has iterated and reiterated that 
such arguments, whatever their merits, should he addressed to the 
legislature rather than to the courts. This is also the view of 
courts of the overwhelming majority of the states. Anderson 
ex rel., etc. v. Vanderslice et al. (1961), 240 Miss. 55, 126 So. 
2d 522. 

CONCLUSION 


Upon the foregoing, it is respectfully submitted that the 


judgment of the court below dismissing the complaint is, in all 


respects, correct and should, accordingly, be affirmed. 
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